DEPARTMENT OF THE ARMY
HEADQUARTERS UNITED STATES ARMY FORCES COMMAND
1777 HARDEE AVENUE SW
FORT MCPHERSON GEORGIA 30330-1062

REPLY TO
ATTENTION OF

AFLG-PR 6 May 1998

MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT: Contracting Information Letter (CIL) 98-23

1. This CIL contains information on the following:

a. U.S. Army Logistics Management College (ALMC) Schedule
for FY 99 Contracting Officer Representative (COR) Course,

b. Identifying Contract Employees in Electronic Mail,

c. Correct Use on the Extension Clause at FAR 52.217-8
“Option to Extend Services”,

d. Definition for Repair and Maintenance, and

e. Policy Guidance-New “Repair” Definition and
Antideficiency Violations.

2. U.S. Army Logistics Management College (ALMC) Schedule for
FY 99 Contracting Officer Representative (COR) Course.

The following information is provided for your information and
planning purposes only:

The U.S. Army Logistics Management College (AILMC) schedule for
the FY 99 Contracting Officer Representative (COR) Course
includes several FORSCOM sites and their dates are as follows:

Fort Hood: Debbie Telles (254/288/2013/DSN 738-2013)
Class No. 203, 2-6 Nov 98, Satellite Mode, 25 spaces available
Class No. 227, 20-24 Sep 99, Satellite Mode, 25 spaces available

Fort Riley: Jack Lucas (913/239-8413/DSN 856-8413)
Class No. 206, 1-5 Feb 99, Satellite Mode, 30 spaces available
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SUBJECT: Contracting Information Letter (CIL) 98-23

National Training Center: Franscene Allen (619/380-3311/DSN 470-
3311)

Class No. 213, 22-26 Mar 99, Satellite Mode, 25 spaces available
Class No. 225, 20-24 Sep 99, Satellite Mode, 25 spaces available

Fort Carson: Cathy Irwin (719/526-8317/DSN 691-8317)
Class No. 217, 5-9 Apr 99, Satellite Mode, 30 spaces available

Fort Drum: Arlene Williams (315/772-5118/DSN 341-5118)
Class No. 219, 5-9 Apr 99, Satellite Mode, 25 spaces available

Fort Bragg: Linda Shelton (910/396-3806/DSN 236-3806)
Class No. 222, 12-16 Jul 99, Satellite Mode, 30 spaces available

In addition the following Resident (Fort Lee) classes have been
scheduled with the FORSCOM allocations:

Class No. 001, 5-9 Oct 98, 1 space available
Class No. 002, 16-20 Nov 98, 2 spaces available
Class No. 003, 7-11 Dec 98, 1 space available
Class No. 004, 4-8 Jan 99, 2 spaces available
Class No. 005, 22-26 Feb 99, 1 space available
Class No. 006, 19-23 Apr 99, 2 spaces available
Class No. 007, 7-11 Jun 99, 0 spaces available
Class No. 008, 9-13 Aug 99, 1 space available

3. Identifying Contract Employees in Electronic Mail.

Reference FORSCOM Policy Memorandum 25-98-1, Identifying Contract
Employees in Electronic Mail. Recommend including the following
Special Provisions in all contracts and if additional security
requirements are needed add the requirement for employees
photograph in section C of the specifications.

IDENTIFICATION OF CONTRACTOR EMPLOYEES: Unless otherwise
specified in the contract, each contractor employee shall have
some form of visible identification to be placed above the waist.
The identification shall include Contractor's company and logo
and the employees name.
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4. Correct Use on the Extension Clause at FAR 52.217-8, Option
to Extend Services”.

As a reminder on the correct use of the extension clause at FAR
52.217-8 "Option to Extend Services" the following clarification
is provided.

"FAR Clause 52.217-8 "Option to Extend Services", as prescribed
in FAR 17.208(f), 17.200, 17.202 and 37.111, is designed to allow
for the extension of contract services under the basic contract
for any number of extensions, BUT the total of which is not to
exceed a period of 6 months in duration. Contracting Activities
are advised NOT to repeat the use of this clause subsequent to
expiration of the basic contract or related Option Periods.

5. Definition of Maintenance and Repair. The Department of
Defense (DOD), on 2 Jul 97, developed a new standard definition
of repair to be applied in a consistent manner throughtout the
DOD. Enclosed for your information are copies of the
implementation guidance used to determine the proper use of funds
for construction projects: (a) Memorandum, Office of the
Secretary of Defense, Comptroller, 2 Jul 97, Subj: Definition for
Repair and Maintenance (encl 1); (b) Memorandum, AFPI-ENO, 14
Aug 97, Subj: Policy guidance-New "Repair" Definition and
Antideficiency Violations (encl 2); and (c) Article from The
Army Lawyer, March 1998, entitled "Has DOD "Repaired" a Component
of the Construction Funding Analysis (encl 3)?”

6. For information regarding articles in this CIL, please
contact Sandi Bruner at DSN 367-6296.

3 Encls CHARLES ;:Qéiaﬁ;j;’—q
as Colonel,

Chief, Contracting Division, DCSL&R
Principal Assistant Responsible
for Contracting
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DISTRIBUTION:

COMMANDERS,

III CORPS & FT HOOD, ATTN: AFZF-DOC

XVIII ABN CORPS & FT BRAGG, ATTN: AFZA-DC

FT RILEY, ATTN: AFZN-DOC

FT CARSON, ATTN: AFZC-DOC

JRTC & FT POLK, ATTN: AFZX-DOC

I CORPS & FT LEWIS, P.O. BOX 33931, ATTN: AFZH-DOC
3RD INF DIV (MECH) & FT STEWART, ATTN: AFZP-DC
101ST ABN DIV (AASLT) & FT CAMPBELL, ATTN: AFZB-DOC
FT DEVENS, ATTN: AFRC-FMD-DOC

FT DIX, ATTN: AFZT-DOC

10TH MTN DIV, FT DRUM, ATTN: AFZS-DOC

FT MCCOY, ATTN: AFRC-FM-DC

NATIONAL TRAINING CENTER & FT IRWIN, ATTN: AFZJ-DC
ARMY ATLANTA CONTRACTING CENTER, ATTN: AFLG-PRC



OFFICE OF THE UNDER SECRETARY OF DEFENSE

1100 DEFENSE PENTAGON
WASHINGTON, DC 20301-1100

JL 2 BaT

MEMORANDUM FOR ASSISTANT SECRETARY OF DEFENSE (HEALTH AFFAIRS)
ASSISTANT SECRETARY OF DEFENSE (RESERVE AFFAIRS)
ASSISTANT SECRETARY OF THE ARMY (FINANCIAL
MANAGEMENT AND COMPTROLLER)

ASSISTANT SECRETARY OF THE NAVY (FINANCIAL
MANAGEMENT AND COMPTROLLER)

ASSISTANT SECRETARY OF THE AIR FORCE (FINANCIAL
MANAGEMENT AND COMPTROLLER)

DIRECTORS OF THE DEPENSE AGENCIES

COMMANDER-IN-CHIEF, U.S. SPECIAL OPERATIONS
COMMAND

SUBJECT: Defmition for Repair and Maintenance

Section 2811 of Title 10 provides authority for the Department to carry out repair projects
costing more than $5.0 million using operation and meintenance (O&M) funds provided that they
arc approved in advance by the Secretary concerned.

In order to ensure that this authority is being applied in 2 consistent mamer throughout the
Department, we have developed the attached standard criteria for determining what constimtes a
repair project. These criteria should be applied to all future projects.

RONALD A. DAVIDSON

DEPUTT CCIPTPALLE
(FECGRAM/BGDGIT)




1.

2

CRITERIA FOR A REPAIR PROJECT

Repair means “to restore a real property facility, system or cornponent to such a
condition that it may effectively be used for its designated functional purpose.”

When repairing a facility, the components of the facility may be repaired by
replacement, and the replacement can be up to curreat standards or codes. For
cxample, Heating, Ventlation, and Air Conditioning (HVAC) equipment can be
repaired by replacement, can bs statc-of-the-art, and provide for more capacity than
the original unit due to increased demand/standards. Interior rearrangements (except
for load-bearing walls) and restoration of an existing facility to allow for effective use
of existing space or to meet current building code requirements (for example,
accessibility, health; safety, or environmental) may be included as repair.

Additions, new facilities and functional conversions must be done as construction.
Constuction projects may be done concurrent with repair projects as long as the
projects are complete and useabie.



DEPARTMENT QOF THE ARMY
HEADQUARTERS UNITED STATES ARMY FORCES COMMAND
1777 HARDEE AVENUE SW
FORT MCPHERSON GEORGIA 30330-1062

14 AUG 1897

MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT: Policy guidance-New “Repair” Definition and
Antideficiency Violations

1. References:

a. AR 420-10, Management of Installation Directorates of
Engineering and Housing, 15 Apr 97.

b. Memorandum, DAIM-FDF-B, 4 Aug 57, Subject: New
Definition of “Repair” (Encl 1).

c. Draft, 29 Jul 97, Subject: Exceeding Milcon Limit on
Operations and Maintenance (O&M) Funded Projects (Encl 2).

2. References b and ¢ are provided for ycur immediate
implementation and continued action. Reference c¢ will be included
in the proposed change to reference a.

3. For more information, contact this headguarters, AFPI-ENO,
Muthu Kumar DSN 367-5311 or COMM 404-464-5311.

FQR THEE DCS FOR PERSONNEL AND INSTALLATION MANAGEMENT :

2 Encls ;;L;l/; B. ééBSON, JR.

Colonel, EN
FORSCOM Engineer

DISTRIBUTION:

DIRECTORATE OF PUBLIC WORKS

I CORPS AND FORT LEWIS, ATTN: AFZE-DE

IITI CORPS AND FORT HOOD, ATTN: AFZF-DE

XVIII AIRBORNE CORPS AND FORT BRAGG, ATTN: AFZA-DE

ENCL 2



AFPI-ENO
SUBJECT: Policy guidance-New “Repair” Definition and
Antideficiency Violations

FORT CARSON, ATTIN: AFZC-DPFW

FORT RILEY, ATTIN: AFZN-DE

10TH MOUNTAIN DIVISION (LIGHT INFANTRY) AND FORT DRUM,
ATTN: AFZS-EH

3D INFANTRY DIVISION (MECHANIZED) AND FORT STEWART, ATTN:
AFZP-DE

101ST AIRBORNE DIVISION (ATR ASSAULT) AND FORT CAMPBELL, ATTN:
AFZB-DEH

JOINT READINESS TRAINING CENTER (JRTC) AND FORT POLK, ATTN:
AFZX-DE .

NATIONAL TRAINING CENTER AND FORT IRWIN, ATTIN: AFZJ-EH

FORT DIX, ATTN: AFTZ-EEHZ

FORT MCPHERSON, ATTN: AFZK-EH

AFPI-~ENO



UEFAR I MENT OF THE ARMY
ASSISTANT CHIEF OF STAFE FOR INSTALLATION MANAGEMENT

800 ARMY PENTAGON
U WASHINGTON DC 20310-0800
MY TS
ATTENTIOR 08
DAIM-FDF-B

MEMORANDUM FOR SEE DISTRIBUTION

‘ SUBJECT: New Definition of "Repaiz*

1. References:

a. Memorandum, Office of the Secretary of Defemnse, Comptroller,
2 Jul 97, subject: Definition for Repair and Maintenancs.

b. AR 210-50, Hocusing Managamant.

€. AR 415-185, Army Military Construction Program Development and
Exscution.

d. AR 415-1%, Nonappropristed-Fundad Construction Project
Development and Approval.

e. AR 420-10, Management of Installation Directorates of Public
Works.

£f. DA PAM 420-11, Project Definition and Work Classification.

2. The purpose of this memcrandum is to provide a new Department of
Defense standardized definition of "Repair.* Reference l.a. transmitted
a new standardized definition of "Repaiz’ to the Services (enclosure 1).
This new definition is effective for all U.S. Army projectz approved on
or after 2 July 1957. Refersnces 1.b., 1.c., 1.d., l.e., and 1.£f. will
be amended in the future to incorporate the new definition.

3. The new definiticn 1is more liberal and expands our ability to
provide adequate facilities for cur scldiers and civilians. See

enclosure 2 for basic guidance/examples cn utilizing the new definition.

4. Points of contact for additiopal information are Mx. Stan Nickell,
DAIM-FDP-B, (703) 428-6175, fax 428-617%, e-mail "nickellepentagon-
acsim3d.army.mil” for policy related issues; and Mr. Bill Xllenm, U.S.



DAIM-FDF-8
SUBJECT: New Definition of "Repairx®

Army Center for Publichd Works, (703) 806-6057, fax (703) 806-5219,
e-mail *bill.s.allen®cpwOl.usace.army.mil* for project questicns and
processing.

2 Encls D A. 2/‘—
” Major Gcneral.

Assigtant Chief of Staff for
Installation Management

ARMY FORCES COMMAND, ATIN: FCCS

ARMY MATERIEL COMMAND, ATIN: AMCCS

ARMY TRAINING AND DOCTRINE COMMAND, ATTN: ATCS
ARMY CORPS OF ENGINEERS, ATTN: CEMP

ARMY JOINT SPECIAL OPERATIONS COMMAND, ATTN: ACCS |
ARMY CRIMINAL INVESTIGATION COMMAND, ATTN: CIPL-PEN
ARMY PACIFIC COMMAND, ATTN; APCS

ARMY, SOUTH, ATTN: 80CS

ARMY MEDICAL COMMAND, ATIN: DASG-ZB

ARMY INTELLIGENCE AND SECURITY COMMAND, ATTN: IACS
ARMY MILITARY DISTRICT OF WASHINGTON, ATTN: ANCS
ARMY RESERVE COMMAND,-ATTN: AFRC-CS

ddaEdagdaddds

1STH TAACOM, ATTN: BANCE-EN

US ARMY MILITARY TRAFFIC MANAGEMENT COMMAND, ATTN: MTCS8

US ARMY SPACE AND STRATEGIC DEFENSE COMMAND, ATTN: C8S8D-zZC
BIGHTH US ARMY, ATTN: FKC8

US ARMY INFORMATION SYSTEMS COMMAND, ATIN: ASCS

SUPERINTENDENT
US MILITARY ACADEMY, ATTN: MACS

Ccr:

ASST SEC OF THE ARMY, ATIN: ASA(FM&C), ASA(ILSE), ASA(M&RA), ASA(RDA)
ARMY GENERAL COUNSEL, ATTN: Mr. Reres and Mr. Castle

ARMY INSPECTOR GENERAL, ATIN: SAIG

ARMY AUDITOR GENERAL, ATTN: SAAG

ARMY JUDGE ADVOCATE GENERAL, ATTN: DAJA

ARMY NATIONAL GUARD BUREAU, ATTN: NGB-AEN

HQ USACE, ATTN: CEMP-CM, CECC (Mr. Jennings)

HERALTE FACILITY PLANNING AGENCY, ATIN: MCMR

ARMY CENTER POR PUBLIC WORKS, ATTN: CECPW

2



CRITERIA FOR A REPAIR PROJECT
(DEFINITION)

1. Repair means "tovestore 2 real property facility, system or component to such a
condition that it may effectively be used for its designated functional purpose.”

2. When repairing 2 facility, the components of the facility may be repaired by
replacement, and the replacement can be up to current standards or codes. For example,
Heating, Ventilation, and Air Conditioning (HVAC) equipment can be repaired by
replacement, can be state-of-the-art, and provide for more capacity than the original unit
due to increased demand/standards. Interior rearrangements (except for load-bearing
walls) and restoration of an existing facility to allow for effective use of existing space or
to meet curreat building code requirements (for example, accessibility, health, safety, or
environmentsal) may be included as repair.

3. Additions, new facilities and functional conversions must be done as construction.
Construction projects may be done concurrent with repair projects as long as the projects
are complete and usable.



BASIC GUIDANCE FOR THE NEW DEFINITION OF REPAIR

1. A facility must exist and be in a failed or failing condition in order to be considered for
a repair project.

2 Whenrepmnng nfxdlityyoumay now bnngthe ﬁcilny(oncomponent of s fncxhty)
up to applicable codes or standards as repair. An example would be adding & sptmxler
system as part of a barracks repair project. Another example would be adding =ir
conditioning to meet a current standard when repairing a facility. Pursuant to the new
definition, moving load-bearding walls, additions, new facilities and functional conversions
must be done as construction.

3. Bringing a facility (or component thereof) up to applicable codes or standards for
compliance purposes only, when a component or facility is not in need of repair, is
construction.



DRAFT
29 Jul 97 (1800 krs)

Exczeding Milcon Limit on Operations and Maintenance (O&M) Funded Projects

a. As provided in AR 420-10, minor congtruction projects costing $500,000 or less, ar 31,000,000 or lcss
if the project is intended solety %o correct a deficiency that is health-, life-, or safety-threatening, may be
accornplished using installation funds that are available far operatians and maintenance.

b. Monetary csilings on minor military construction (10 U.S.C. § 2303c(1)) represent & statutory limit,
and any obligation or expenditure in exce<s of the ceiling violates 31 US.C. § 1517¢a)2) of the
Antideficiency Act and is prohibited.

c. When a project, executed under this autherity (10 U.S.C. 2805), exce=ds or is expested to excesd the
current statutary limit:

(1) Halt all work on the project immediatety.

(2) Review the scope of the projest to validate work classification and to assure that only necessary work
iy included.

(3) Consider deleting any unnecessary work, aveiding project splitting and incrementation. If the
deleticn wouid take the project below the limit, you may delet= it and continue the project after MACOM
concurrencs. The remaining work should be completed under strict cost controls and prgject oversight.
Only truly unnecsssarv work is to be deletes, because adding the deleted wark as @ separate project(s) ata
later date conld he regarded as project splitting or incrementing and lead to a statutory violation.

(2) If at this peint it is apparent that ths projected total funded cout excesds the statutory limmit, then the
procedures of DFAS-IN Manual 37-1 (chapters 7 and 29) are to be followed.

(8) The Director of Public Work (DPW) will immediately notify the installaticn Director of Resocurce
Management (DRM) or the person holding the equivalent position. The DRM will immediately notify the
Instaliation Commandes, or Fund Holder, wiha will follow the directions of Chapters 7 and 29 of DFAS-
IN Manuai 37-{ {(e.g., send a “flash report” tc the Assistant Sccretary of the Army for Financial
Management and Comptroller and-sppoint an {nvestigating officar in accordance with AR 15-5).

(6) The installation DPW will natify the MACOM Engineer of the project and expedite action o submit
the project in accordancs with Appendix B of AR 415-15.

(7) The responsible MACOM Engine=r will notify HQ DA, Ofice of the Assistant Chief of StafY for
Installarion Management (ATTN: DAIM-FD) of the project and the requirement for Milcon funds.

(8) The MACOM HQ and insgtallation will review and revise as necessary all internal operating
procedures to ensure that fistare viclations are prevented.



Has DOD “Repaired” a Component of the Construction Funding Analysis?

M. Warner Meadows
Professor, Contract Law Department
The Judge Advocate General’s School, Charlottesville, Virginia

On 2 July 1997, the Deparmment of Defense (DOD) devel-
oped a new standard definition of repair to be applied in a con-
sistent manner throughout the DOD.! The new definition of
repair impiements the starutory guidance concemning the proper
use of funds for construction projects.> This articie introduces
the new definition, its appiication to construction projects, and
its piace in the process of determining which pot of money to
use when funding a construction project.

Funding

The first question to ask is why all the hoopla over a new
definition of repair? To put the new definition of repair into
perspective, it is important to give a brief overview of the con-
stuction funding process. In this era of decreasing budgets and
decreasing funds, using the correct pot of money is vital to
avoiding an Antideficiency Act® (ADA) violation.

In most construction contracts, there are three pots of money
from which to choose. Which appropriation the construction
funding planner uses is based on the final total of the funded
construction costs. For projects greater than $1.5 million, the
construction funding planner uses military construction funds
specifically appropriated by Congress in the annual Military
Construction Appropriation Act. For projects greater than
$500,000 but less than $1.5 million, minor military construc-
tion funds are available. These funds are also appropriated each
vear by Congress in the annual Military Construction Appropri-
ation Act* For projects $500,000 or less, the DOD construction

planner must use Operation and Maintenance funds (O&M).*
Most installations fund routine operations with O&M. Addi-
tionally, the military services use O&M funds for military con-
struction activities performed in furtherance of specific
operational requirements.

Which Pot of Money Should Be Used?

How the construction funding planner determines which pot
of money to use is a2 multi-step process. First, the planner must
determine the scope of the project. Simply put, the scope of the
project is the project size. Is the planned work one project or
two? One building or two? Does it include all aspects of the
project, or can the project be legitimately divided? These ques-
tions must be answered before continuing the construction
funding analysis.

A military construction project includes all military con-
struction work necessary to produce “a complete and usable
facility or a compiete and usabie improvement to an existing
facility.™ An agency may not treat “clearly interrelated” con-
struction activities as separate projects.” If an agency does treat

“clearly interrelated” construction projects as separate projects,
the agency risks engaging in illegal project splitting. Normally,
project splitting is done to avoid exceeding monetary thresh-
olds, thereby allowing the agency to use a different type of
funding than would otherwise be appropriate. In most cases, an
agency will engage in project splitting when appropriate to
avoid exceeding the $500,000 threshold for the use of O&M

1. Memorandum, Office of the Secretary of Defense, Comptrolier, subject: Definition of Repair and Maintenance (2 July 1997) [hereinafter Repair Memo].

1 See 10US.C. §2811(1994).

Using funds available to the secretary concerned for operation and maintenance, the secretary concerned may carry out repair projects for an

entire singie-purpose facility or one or more functional areas of 2 muitipurpose facility ... .

not be carried out . . .

. A repair project costing more than $5 million may

uniess appraved in advance by the secretary concemned. In determining the total cost of a repair project, the secretary

shall include all phases of a multi-year repair project to a singie facility. In considering a repair project for approval, the secretary shall ensure
that the project is consistent with force structure plans, that repair of the facility is more cost =ffective than repiacement, and that the project is

an appropriate use of operation and maintenance funds.

3. 31 US.C.A. § 1341 (West 1996). Exceeding a monetary threshold essentially means that the construction funding pianner obhgawd appropriated montes for the

wrong purpose, thereby violating the Purpose Stamute. /4. § 1301.

4. A minor military consm:qtion project is amilitary construction project that has an approved funded cost equal to or less than $1.5 million. However, if the military
construction project is intended solely to correct a deficiency that is life-threatening, health-threatening, or safety-threatening, a minor military construction project
may have an approved cost equal 1o or less than $3 miilion. 10 US.C. § 2805(a)(1).

5. Id.§2805.

6. Id. §2301(b). See The Honorable Michact B. Doniey, B-234326, 1991 WL 315260 (Comp. Gen. Dec. 24, 1991).

7. The Honorabie Bill Alexander, House of Representadives, B-213137

, 63 Comp. Gen, 422 (June 22, 1984),

ENCL 3
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inds. Typically, this is because the installation commander
as the delegated authority to approve such construction
rojects and does not need approval from a higher level.?.

After determining the scope of the project, the construction

unding planner must next define the watk. This is done by

sking whether the work is maintenance, repair, construction,
r a combination of the three. Identifying the nature of the

vork is vital, because only the construction costs are taken into

ccount when determining whether a project meets 2 funding
hreshoid. ’

Last, the construction funding planner must determine the
‘funded” and “unfunded” project costs.” Although this is argu-
bly the easiest step in the process, it is fraught with contro-
versy. Unfunded costs are costs which are charged against
ippropriations other than those which are directly paying for
he construction project. Forexample, unfunded costs include
costs funded by military personne! appropriations,® planning
and design costs,'® government equipment used in the project, '
and excess distributions. from other agencies.'? Although
mfunded costs do not apply toward the military construction
hresholds, these costs must be reported to higher headquarters
and must be listed in the contract file for approval. As a general
rule, a cost is a funded cost if it is not specifically listed as an
unfunded cost. Funded costs do factor into the equation of
which funds the construction funding planner uses. Typical
examplies of funded costs include materials and supplies, non-
active duty military labor, military personnel TDY costs, vaiue
of real property, and transportation and reiocation costs. These

items are specificaily listed in the regulations and instructions
of each agency.?

When this analysis is complete, the construction funding
planner will have a final total of the funded construction project
costs. The next step is to simply compare that amount with the

monetary thresholds. " If the funded construction costs are
$500,000 or less, the planner uses O&M funds. If the projectis

greater than $500,000 but not more than 51.5 million, the plan-

ner uses unspecified minor military construction funds. If the
funded construction costs are more than S1.5 million, the instal-
latxon must go through the ‘chain of command to request that
Congress specifically approve and fund the project.

" The final step is to determine the approval authority, which
is also based on the construction thresholds. 'Generally, for
projects $500,000 or less, the major command has delegated
approval authority to the instailation commander. For projects
between $500,000 and $1.5 miilion, the service secretary has
approval autharity.'*

Defining “Repair”

The focus of the new DOD guidance is the determination of
whether work can be classified as repair, maintenance, or con-
struction. ' The classification is crucial, because only the
funded construction costs apply toward the funding threshoids.
As maore costs are atiributed to repair or maintenance, fewer are
classified as construction, and the chances that a project will
remain within a funding threshold are increased. Of course,
when constructing an entirely new facility, all costs are classi-
fied as construction.'® “The issue of how to classify costs, how-
ever, is vital when performing construction work on an existing

facility. But, how does one distinguish construction costs ﬁ‘om
mamtcnance and repair costs?

Assuming that the construction funding planner is preparing
a project for an existing facility, the determination of what is
construction, repair, or maintenance is essential for identifying
which funds must be used. Military construction is any con-
struction,'devclopment, conversion, or extension of any kind

8. US.Der'tor Army, ReG. 415-15, ARMY MiLrtary CONSTRUCTION ProGRAM DEVELOPMENT AND EXECUTION, app. B, para. B-1 (30 Aug. 1994) [hereinafter AR 415-
15]; U.S. Der'r oF AR FoRrce, SECRETARY oF THE AR Forcz INSTR. 65-601, BunGET GUmANCE ProcEDURES, vol. 1, thl. S-1 (21 Oct. 1994).(hercinafter AF1 65-601]; U.S.
Der’t of Navy, SECRETARY OF THE Navy InsTR. 1101020F, FactLimies ProsecT MaNUAL, app. B, thl. 1 (7 June 1996) (hercinafter SECNAYV Instr. 1101020F].

9. For exampie, the salaries of military personne! would be included in these costs.

10. These costs include architect and engineer efforts, as well as cnvironmental studies.

11. Equipment and maintenance and operation costs are funded costs.
12. These distributions are reczived on a non-reimbursable basis, but transportation costs are funded.

13. SECNAV Instr. 11010.20F, supra note 8; AF1 65-601, supra note 8, para. 9.14; U.S. Der't of Army, REG. 420-10, MANAGEMENT OF INSTALLATION DirecTORATES

oF ENGINEERING AND Housing, glossary (2 July 1987) [hercinafter AR 420-10). Army Regulation (AR) 420-10 only specificaily defines unfunded costs. Use the pre-
vious Army guidance (AR 435-10) for examples of funded costs.

14. AR 415-15, supra note 8, para. 3-1"AF1 65-601, supra note 8, para. 9.9; SECNAV Instr. 11010.20F, supra note 8.

15. If the construction funding planner cannot legitimately segregate the costs, all of the project costs must be treated as construction. U.S. Dep'T oF Aix Force,

SECRETARY OF THE AIr Force Instr. 32-1032. PLANNING AND PROGRAMMING REAL PROPERTY MAINTENANCE ProJECTS UsmiG ArprorRIATED Funps (APF), para. 33 (11 May
1954) (hereinafter AF1 32-1032].

16. The term facility means a building, swructure, or other improvement to real property. 10 U.S.C. § 2801 (1994). This definition includes buildings, bridges. roads,
dams. etc. /d.

16 MARCH 1998 THE ARMY LAWYER - DA PAM 27-50-304



carried ot with respect to a military installation.'” This
includes the acquisition, instdllation, and assembly of a new
facility,'® as well as work on an existing facility. An expansion
or extension to real property is one which changes the facility
to add to its overall external dimensions.'* An aiteration is
work to the interior or exterior of aacility that changes its cur-
rent purpose, and it includes the installation of equipment
which is made a part of the existing facility.” When the interior
or exterior arrangements of a facility are changed for a new pur-
pose (for exampie, changing from an administrative facility to
a barracks building or vice-versa), this is a conversion.*
Replacement of a real property facility (complete rebuilding of
the facility) that has been destroyed or damaged beyond eco-
nomical repair is aiso construction.? All of these projects are
considered to be construction when calculating which pot of
money 1o use.

Maintenance and repair are not construction; therefore, they
are not factored into the funding analysis. Maintenance is
defined somewhat differently by each service, but it is essen-
tially recurrent work required to preserve or to maintain a facil-
ity in such a condition that it may be used for its designated
purpose.? It is day-to-day work required to preserve real prop-
erty facilities-and to prevent system components from prema-
turely wearing outand failing #* Generally, maintenance differs
from repair in that maintenance does not involve the replace-
ment of major component parts of a facility. It is the work done
on such parts to minimize or to correct wear and tear and to
ensure the maximum reliability and useful life of the facility or
component.” Exampies of maintenance include elimination of

- hairline cracks, cyclic painting, waterproofing, cleaning of

woaod floors, grass cutting, fertilization, road surface treatment,
dredging to 2 previously established depth, and filling joints.

Former Use of “Repair”

The crux of these definitions is the determination of what is
repair. Priorto the new DOD standard definition, each military
service treated repair work differently. The Navy’s guidance
stated that repairs may include modifications or additions of
building or facility components or materials which are required
for compliance with “current life safety standards, recognized
national or regional building codes, or environmental rules or
regulations.”” The Air Force defined repair as work thart is
required for any facility or facility component to restore its safe,
effective, and economical support of assigned missions and
organizations.” The Air Force definition included the follow-
ing example of repair: “restoration or replacement of compo-
nents and systems that have wom out, failed, or exceezded their
economic life, by instailing modemn, reliable, maintainable,
functional, economical, and energy-efficient materjals and
equipment.”** The definition also included: (1) work necessary
to rectify fire or other occupational safety and health code defi-
ciencies; (2) modifications to utility systems to reduce O&M
costs or to provide more reliable services by increasing capacity
or efficiency necessary to support current requirements;? (3)
the addition, removal, or rearrangement of non-loadbearing

17. Id. §§ 2801(a)~(b). Military installation means a base, camp, post, station, yard, center, or other activity under the jurisdiction of the secretary of a military depart-
ment or, in the case of an activity in a foreign country, under the operational control of the secretary of a military department or the secretary of defense. Id. §

2801(c)(2).

18. AR 415-15, supra note 8, para. 2-3; AFI 32-1032, supra note 15, para. 3.3; SECNAV Instr. 11010.20F, supra note 8.

19. AR 415-15, supra note 8, para. 2-3; AF1 52-1032, supra note 15, para. 3.3; SECNAV Instr. 11010.20F, supra note 8.

20. AR 415-15, supra note 8, para. 2-3; AFI 32-1032, supra note 15, para. 33; SECNAV Instr. 11010.20F, supra note 8.

2L. AR 415-15, supra note 8, para. 2-3; AFI 32-1032, supra note 15, para. 3.3; SECNAV Instr. 1101020F, supra note 8.

22. AR 41.5-15, supra note 8, para. 2-3; AF132-1032, supranote 15, para. 3.3; SECNAV Instr. 11010.20F, supranote 8. But see 10 US.C. § 2854 (1994) (providing
that a service secretary may repair, restore, or replace a facility that is damaged or destroyed). O&M funds will be used if the cost of replacement is less than $500.000.
The secretary of defense has restricted use of this authority to complete replacement or major restoration of a facility-that is urgently required.

- AR 420-10, supra note 13, glossary.

- AFI 32-1032, supra note 15, para. 3.3,

. 25. SECNAV Instr. 11010.20F, supra note 8.

26. Id.para4.1.1.

28. id.

9. 14
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For exampie, building, utility system. or other real property infrasucture. SECAF Instr. 32-1032, supra note {5, para. 3.3.2.
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walls either te restore-a building to functional standards® or to
facilitate the consolidation of similar functions or organiza-
tons; and (4) the inactivation or remaval of excess facilities 3!

Generally, all of the services agreed tisat repair was the res-
toration of a facility for use as its designated purpose by over-
hauling, reprocessing, or replacing parts or materials which
have deteriorated from the elements or from wear and tear in
use and which have not been corrected through maintenance. 3
Repair was also defined as work required to restore safe, effec-
tive, and economical support of an assigned mission.®
Although neither the Army nor the Air Force definitions
included building codes or environmental laws, can these defi-
nitions of repair be read to include these requirements? Do
these definitions encompass Occupational Safety and Health
Administration requirements, handicapped requirements, or
other safety needs? -

In past practice, the answers to these questions depended on
whom you were asking. It was not uncommon for installation
level offices and major commands to interpret these provisions
differently. Nonetheless, work was regularly classified as
repair when the work was necessary to meet building codes,
environmental requirements, or other safety requirements.
Were all of these actions ADA violations? The answer hinges
on the individual facts of each project. Generally, the services
commonly classified such work as repair, and the GAQ did not
question the practice. Of course, the old axiom that “evervone
else is doing it” does not make the practice correct. It was in
this context that the DOD announced the new standardized def-
inition of repair. It is the DOD’s effort to settle the issue, and it
is certainly a step in the right direction. Unfortunately, the new
definition is not without its problems.

The New DOD Definition

The DOD memorandum which defines repair states that 10
U.S.C. § 2811 “provides authority for the Department to carry
out repair projects costing more than $5 million using O&M
funds, provided that they are approved in advance by the Sec-
retary concerned.” > Although the DOD guidance discusses
repair authority for projects greater than $5 million, the military
services are logically assuming that the new definition of repair

30. Defined as that necessary to make an existin:
Id para. 332.1.

3. K&

32. AR 420-10, supra note 13, glossary.

33. AFI32-1032, supranote 15, para.33232.
money. This only applies o an entire buiidi

34. Repair Memo, supra note 1. Although titled

38, Id.

36 /.
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applies to all repair projects, regardless of cost. The memoran-
dum further states that “in order to ensure that this authority is
being applied in a consistent manner throughout the [DOD], we
have developed the attached standard criteria for determining
what constitutes a repair project. These criteria shouid be
applied to all future projects.™*

“The new “criteria” or definition of repair has three parts. To
appreciate the impact of this new definition of repair, it is nec-
essary to analyze each part. The first part states that “repair
means to restore 2 real property facility, system, or component
to such a condition that it may effectively be used for its desig-
nated purpose.™¢ With the exception of taking out the verbiage
“by overhaul, reconstruction, or replacement” and defining
how the facility came to be in need of repair through “the ele-
ments or wear and tear in use,” the definition for repair remains
essentially the same as past practice by the services. These dif-
ferences, however, have major ramifications.

The lack of specific guidance greatly expands the contract-
ing officer’s discretion. The former repair definitions gave the
construction funding pianner guidance on how to restore (for
example, “by overhaul, reconstruction or replacement™), but
the term “restore” is now undefined. Does the new definition
mean that an installation can now tear down an entire facility
and then “restore” the facility through a complete rebuild?
Obviously not, but the lack of guidance begs the question of
how far the construction funding planner can go in restoring a
facility. Also, up to what level can a facility be repaired so that
it can “effectively be used for its designated purpose?” This
leads to issues such as whether “replacement” can be state-of-
the-art or in-kind and to what extent cost is a factor in the deter-
mination of how to bring a facility back to its effective use.
This issue existed under the previous definitions of repair, and
it continues under the new definition.

Another issue in this part of the definition is what is meant
by the facility’s “designated purpose.” This was a problem with
the previous definition. All work necessary to change a build-
ing from one designated purpose to another is considered to be
“conversion” and is classified as construction. One variant on -
this theme was that, if the repair work would have been neces-
sary (for example, the repair of a leaky roof) even without the
conversion, the work could be classified as repair. Deciding

g building fully functional and capabie of supporting assigned mission or organizations effectively and efficicntly.

If the cost to repair an entire building is greater than $3 million, the repair must be financed with military construction
ng renovation; it does not apply-if the decision is made to repair parts of the building only.

“Definition of Repair and Maintenance,” the memorandum did not offer a definition or guidance on maintenance.
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what repair work was due to the conversion, however, was 2
difficult task and allowed for abuse by planners who were
atempting to Keep the funded construction costs down.

The new DOD definition has criteria which must be read in
conjunction with the new definison and which might answer
*some of these questions. The first criterion provides:

[Wlhen repairing a facility, the components
of the facility may be repaired by replace-
ment, and the replacement can be up to cur-
rent standards or codes. For example,
Heating, Ventilation, and Air Conditioning
(HVAC) equipment can be repaired by
replacement, can be stan;of-the-art, and pro-
vide for more capacity than the original unit
due to increased demands/standards. Interior
rearrangements (except for load bearing
walls) and restoration of an existing facility
to allow for effective use of existing space or
to meet current building code requirements
(for example, accessibility, heaith, safety, or
environmental) may be included as repair.”’

This answers the question of the extent to which a facility
can be repaired. Under the new definition, repairs may include
replacement, can be state-of-the-art, and can provide more
capacity than the original unit. But once again, the question of
how far a military service can go in repairing to state-of-the-art
levels or in providing for more capacity is uncertain. For exam-
ple, if a facility has window air-conditioning units and one
needs to be repaired, can the repair be in the form of replace-
ment by central air-conditioning? It is certainly state-of-the-art
and provides for more capacity than the original unit due to
mcreased demands and standards. It meets the new test, but the
“old test” still remains—does it make sense? If a regulation or
code requires central air-conditioning, the planner has a stron-
ger argument. The extent to which an installation can “provide
for more capacity” is fact-specific, and the planner should pro-
ceed with caution. One window air-conditioning unit in a 100-
room barracks/dormirory does not justify replacement with
state-of-the-art central air-conditioning for the entire facility.
The unit can certainly be replaced with a new, stronger BTU
unit. On the other hand, if many of the units are in failing con-
dition and the construction funding planner plans to replace ail
100 units, the installation of central air may well be justified. In
fact, it may be cheaper than replacing all of the window units.

37. Repair Memo, supra note 1.

38. AFI 32-1032, supra note 15, subch. 3.3.

39. Repair Memo, supra note 1.

40.

41. Repair Memo, supra note 1.

Note, however, that the cost of the replacement is not a factor
in this new criterion. Therefore, cost will not necessarily dic-
tate whether the replacement of a facility component is repair
or construction, but it may be a factor to consider when deter-
mining the level of repair.

Another issue that frequently arises with repair work is
whether replacement in-kind is required. For example, under
the old definition, for a project to be considered repair, worn
carpet had to be replaced with new carper and oid tiles with new
tiles, but old tiles could not be replaced with new carpet** Does
the new criterion change this general mie? Although the safest
answer may be “no,” the agency may weil have greater latiude
with this issue than ever before. Indeed, the new criterion pro-
vides that work which is associated with mesting current stan-
dards, codes, or environmental regulations constitutes repair. It
specifically states that “the replacement can be up to current
standards or codes™ and later clarifies by referring to “accessi-
bility, health, safety, and environmental laws and regula-
tions.™® The best argument in support of replacement of one
item with a different type of item is to argue that the new prod-
uct is state-of-the-art, meets current code requirements, meets
increased demands, or allows for more effective use of the
facility. In the area of fiscal law, “silence is not golden.”*

Do the new criteria clear up the issues involved when a con-
version incorparates repair work that would have been neces-
sary even without the conversion? At this point, no. The first
criterion provides for “interior rearrangements . . . and restora-
tion of an existing facility to allow for effective use of existing
space.™! However, this fails to answer the conversion question
and creates a different issue. The definition of an “alteration™
is a change in the interior or exterior arrangements of a facility
to improve its current purpose, and alterations are classified as
construction. The new criterion for repair concerning rear-
rangements is similar to the construction definition of alter-
ation. Deoes this mean that the DOD guidance redefines cartain
construction work as repair? The most likely answer is no. In
order to take advantage of the ability to rearrange interiors to
allow for effective use of existing space and to classify the wark
as repair, the facility must still be in need of repair; if not, the
waork is still classified as construction.

“Conversion” is defined as work necessary to change the
interior or exterior arrangement of a facility so that it may be
used for a new purpose,*? Although this work is classified as
construction, all of the services have interpreted the provision

Office of Personnel Management v. Richmond. 496 U.S. 414 (1990) (hoidix:xg that one may obligate appropriated funds only when authorized by Congr:s:s)‘

42. AR 415-15, supra note 8. para. 2-3; AF1 32-1032, supra note 13, para. 3.3; SECNAV Instr. 11010.20F, supra note 8.
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as still allowing some of the work to. be classified as repair.®
The general rule has been that any répair work that would have
been necessary whether the facility was being converted or not
would still be considered repair. Conversely, any work which
is only mandated because of the conve\rsion is construction.
The problem has been where to draw the line.

Imagine a warchouse that has been sitting vacant on an
installation for twenty years and which is in obvious need of
repair. The decision is made to convert it to a teaching facility.
Is all of the work dictated by the conversion and considered to
be construction? Or, since the building is failling apart and
needs to be repaired anyway, should all of the work be consid-
ered repair? The criteria for the new defmition do not shed any
light on this issue. The last part of the first criterion states that
“additions, new facilities, and functional conversions must be
done as construction.”™* This simply reiterates the guidance in
the definition of construction; therefore, it is still necessary to
follow the guidance provided by individuai service regularions
or instructions. Planners should be wary of efforts to classify
any work in a conversion project as repair. Even if the work
may be legitimately classified as repair, the planner should be
sure that such a classification makes sense. If defining the con-
version work as “repair” keeps the project below a funding

threshold, the project deserves a second, and perhaps a third,
look.

The final criterion in the DOD memorandum states that

“construction projects may be done concurrent with repair

prajects as long as the projects are complete and usable.™* This
brings the analysis full circle back to the issue of project scope.
Remember, a project includes all work necessary to produce a
complete and usable facility or a complete and usable improve-
ment to an existing facility. Although the work can be segre-
gated into construction, repair, or maintenance, the construction
planner must still fund a complete and usable facility.

The new standardized definition of repair and its criteria for
implementation provide the DOD and the services-with addi-
tional guidance in determining what is repair. The definition

43
44. Repair Memo, supra note 1.

45. Id

46
as the previous Air Force definition.

has its problems, but, overall, the guidance is helpful. Of par-
ticular benefit are the criteria for repair which allow for state-
of-the-art replacement; increase in capacity and efficiency; and
compliance with building, health, and environmental codes and
regulations.

The issue now becomes how the services plan on imple-
menting the new DOD standard definition of repair.** An
example is the Army’s implementing memorandum, which was
issued on 4 August 199747 It characterizes the new DOD def- -
inition as “more liberal,™® and it states that the new definition
“expand(s] [the Army’s] ability to provide adequate facilities
for our soldiers and civilians.”*’ The memorandum provides
additional basic guidance and examples for using the new def-
inition.

The Army’s Implementation

Called “the basic guidance for the new definition of
repair,”*® the Army’s memorandum provides some valuable
tests which the construction funding planner must meet before
characrerizing the work as repair. First, “a facility must exist
and be in a failed .or failing condition in order to be considered
for arepair project.™ Although this seems elementary, the cat-
egorization of work as “repair” is subject to great abuse. This
rule prevents abuses such as repainting the commander’s office
simply because he does not like the color then replacing the rei-
atively new carpet because it no longer matches the paint.
These projects can still be accomplished, but they can no longer
be characterized as repair. Therefore, the first step in the pro-
cess must be a legitimate determination that the facility or com-
ponent thereof is in a failed or failing condition.

The second part of the Army guidance, however, is
extremely troublesome. It states:

[Wlhen repairing a facility, you may now
bring the facility (or 2 component of the facil-

. AR 420-10, supra note 13; AF1 32-1032, supra note 15, subch. 3.3; SECNAYV Instr. 1101020F, supra note 8, para4.1.1.

. The author does not anticipate any additional Air Force guidance on implementing the DOD standard definition, because the new definition is virtually the same

47. Memorandum, Department of the Army, Assistant Chief of Staff for Inswallation Management, subject: New Definition of “Repair™ (4 Aug. 1997) [hereinafter

Army Memo).

48. Id The Army’s characterization of the new definition as being more [jberal should give the reader an idea of how the Army pians to implemnent the new DOD

guidance.
9. M

390. id.

51 M.
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ity) up to applicable codes. or standards as

repair.. An example would be adding a sprin-

kler system as part of a barracks repair

project. Another example would be adding

air-conditioning to meet a current standard
. when repairing a facility. %

The Army guidance appears to indicate that once the construc-

tion funding planner determmes that a facxhty ne=ds to be
repaired, the planner can undenzke all work necessary to mest
applicable codés or stz.ndards ‘and can classify it all as repair.
This would eﬁ’ecuvc‘y open the floodgates to allow construc-
tion costs to flow in as repair. Imagine, for example, the follow-
ing scenario. Upon inspection of a barracks building, the
inspector discovers a crack on one . interior wall. The building
needs repair, because it has failed or failing components. The
building has no air-conditioning, and service regulations
requxre central air-conditioning in barracks buildings. Accord-

ing to’'the Army guidance, the installation may now repair the

wall, instail the air-conditioning, and classify all of the work as
repair. Since such repair and maintenance costs do not count
toward the construction funding threshold, the Army could use
O&M funds, regardless of cost. Incredible as it may seem, this
is exactly whar the Army guidance recommends.

If interpreted in this manner, the gmdance will create many
problems. First, it is inconsistent with the definition of con~
struction, which includes alteration of the interior or exterior
arrangements of a facility to improve its current purpose,
including the instailation of equipment which is made part of
the existing facility. Installed equipment includes built-in fur-
niture, cabinets, shelving, venetian blinds, sprinkler systems,
fire alarms, and heating and ziir-éonditioning systems.” Sec-
ond, it violates the new DOD definition of repair, which states
that “the components of a facility may be repaired by replace-
ment.”™ Replacement is the key word; the component thar is
being replaced has to exist first.

Not every action taken pursuant to this guidance is illegal,
but caution and common sense must be exercised. Interpreta-
tions that are clearly inconsistent with long-standing guidance
will invite scrutiny from Congress and the GAO-—scrutiny that
the commander and the Army may not want. If a building
needs a new roof and, at the same time, exhaust fans that did not

5.

54. Repair Memo. supra note 1.
55. Amy Memo, supra nbtc 47..

56. Repair Memo, supra note 1.

57. Army Mema. supra nate 47 (emphasis added).

exist are added to bring the building up to code, it is legitimate
to classify all of this work as repair. However, common sense
dictares that work that has no connection to the need for the
facility repair should be classified as construction. Each case
must be judged on its own facts.

The Army guidance also attempts to remind the constmctmn
fundmg planner that “pursuant to the new definition, moving
load-bearing walls, additions, new facxlmes, and functional
conversions must be done as construction.” The word “addi-
tions” could be construed as a limitation on the ability to add
compliance work to any repair project. However, this word
alone neither leommxzes nor contradicts the general guidance.
“Addition™ traditionally means adding rooms, space, or size to
a facility.” Thus, the Army’s guidance does not prevent the
addition of the air-conditioning system in the scenario
described above.

Finally, the Army guidance reminds the construction fund-
ing planner to ensure that the facility is in need of repair.
“Bringing a facility (or component thereof) up to applicable
codes or standards for compliance purposes only, when the
component or facilityis not in need of repair, is construction.”
This is important, because work required to bring a facility up
to building; safety, health, or environmental standards cannot
be classified as repair unless the facility is already in a failed or
failing condition.

Conclusion

" The DOD’s new definition of repair is a valiant effort to help
ensure the proper funding of military construction projects and
to standardize an area which was previously marked by dispar-
ity among the military services. The new definition and imple-
mentation criteria are very useful to the construction funding
planner; provided they are properly implemented. The con-
struction funding planner cannot substitute the new definition
and its criteria for the common sense and caution that construc-
tion funding planners must continue to bring to the decision-
making process. Worse, if the enhanced flexibility given by the
new guidance is abused, the military services face the potential
loss of the significant benefits the new definition provides.

3. AR 415-15, supra note 8, para. 2-3; AF1 32-1032, supra note 15, para. 3.3; SECNAV Instr. 11010.20F, supra note §.

MARCH 1298 THE ARMY LAWYER - DA-PAM 27-50-304 21



